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PUBLIC INTERVENTION IN LABOR DISPUTES 


HE QUESTION of how far the federal government 

should go in controlling the collective bargaining process 
is likely to come up for renewed debate in the next few 
months. A rash of airline strikes at the end of last year, 
coupled with a labor dispute that shut down New York 
City’s newspapers for 19 days, gave fresh notice of the 
fact that labor-management conflicts can inflict heavy pen- 
alties on large segments of the population. Members of 
Congress, the Department of Labor, the press, and numer- 
ous private citizens already are sorting through the familiar 
pile of remedies in search of one that will protect the public 


against strike emergencies without unduly restricting free 
bargaining. 


Although it would not be the first time that such a 
debate has got under way and then been dropped, there is 
one good reason why the current discussion is apt to 
become lively. Present labor contracts for more than 
550,000 steel workers are scheduled to expire on June 30, 
and contracts for a million railroad workers on Oct. 31. A 
general walkout in either of those key industries would 
make the problem of so-called emergency labor disputes 
of immediate concern. 


PRESIDENT’S CALL ON LABOR TO TEMPER DEMANDS 


Steel and railroad negotiators are certain to be reminded 
by the press and others of words which President Eisen- 
hower included in his Economic Report on Jan. 20. The 
President warned then that lack of “self-discipline and 
restraint” in actions affecting wages and prices would lead 
to “either inflation, which would . . . work hardships on 
millions of Americans, or controls, which are alien to our 
traditional way of life.” Labor leaders were told that “the 
great power lodged in their hands” gave them “a particu- 
larly critical role to play” in the general effort to achieve 
“economic growth with stable prices.” The Chief Execu- 
tive cautioned against seeking “increases in money wages 


125 





Editorial Research Reports 


and other compensation not justified by the productivity 
performance of the economy” ; such increases, he said, were 
“inevitably inflationary [and] in the end self-defeating.” 


Labor leaders did not take kindly to the President’s 
warning. The A.F.L.-C.1.0. Economic Policy Committee, 
accusing Eisenhower of trying “to blame unions . . . for 
rising prices,” protested on Jan. 22: “Any impartial review 
of wage and price developments since World War II would 
objectively demonstrate the value of union-won wage in- 
creases as a necessary support to a high level of economic 
activity. ... The degree to which union-won wage increases 
have been responsible for price increases is infinitesimal.” 


Some observers thought this exchange set the stage for a 
showdown over labor’s economic power. Employment con- 
tracts covering more than three million workers are due 
to expire before the end of 1959.! Major industries which 
will have to re-negotiate contract terms, in addition to 
steel and railroads, include aluminum, copper, metal 
products, rubber, and meat packing. Joseph F. Finnegan, 
director of the Federal Mediation and Conciliation Service, 
has forecast that 1959 will be “a very rough year.” If sub- 
stantial labor strife does in fact develop, it will stand out 
in sharp contrast to a relatively peaceful record in the 
past two years. 


REACTION TO AIRLINE AND OTHER STRIKES OF 1958 


Several disputes, among those which broke the general 
quiet on the labor front in 1958, created more than usual 
discomfort for the public and led to demands for govern- 
ment intervention. The series of major airline strikes, 
involving five carriers and three unions, at one point idled 
about one-third of the nation’s commercial air fleet.2_ T.W.A. 
and Eastern were shut down during the four-day Thanks- 
giving week-end. American and Eastern were both out 
of operation throughout the Christmas-New Year rush 
period, adding measurably to public irritation. 


Four of the five airline strikes followed exhaustion of 
emergency procedures prescribed by the Railway Labor 
Act and prompted widespread demands for its revision. 
In the course of the dispute that led up to the pilots’ strike 
against American Airlines, a presidential emergency board 


1 Contracts covering about two million workers expired in 1958. 

2 Western Air Lines-Air Line Pilots Association; Capital Air Lines-International 
Association of Machinists; Trans World Airlines-I.A.M.; Eastern Air Lines-I.A.M. 
and Flight Engineers International Association; American Airlines-A.L.P.A. 
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commented, Aug. 8, that there had been “no real collective 
bargaining between the parties on the merits of any of 
the issues now confronting them.” 


Merits of the union and management positions aside, 
the airline strikes appear to have had substantial impact 
on public opinion. The all-industry Air Transport Asso- 
ciation reported on Jan. 13 that the struck lines had lost 
$75 million in revenue and the men 1.5 million man-days 
of labor. As a consequence of the Eastern strike, busi- 
nesses in tourist-dependent Miami were said to have lost 
$17 million. Twenty-nine Caribbean governments com- 
plained in pre-Christmas telegrams to President Eisenhower 
and Secretary of State Dulles that the Eastern strike was 
costing them “millions of dollars daily.” A sampling of 
newspaper opinion during the worst of the strike period 
indicated widespread feeling that an emergency existed and 
that the government was unable to cope with it. 


Public attention was also directed to the problem of 
“emergency” walkouts by the 19-day strike of the 4,500- 
member Newspaper and Mail Deliverers Union against nine 
newspapers in metropolitan New York. Although essen- 
tially a local dispute, the New York strike received exten- 


sive press coverage elsewhere in the country, partly because 
the nation’s largest city was involved, partly because of the 
newspaper industry’s natural interest in its own labor- 
management problems. Estimates of losses to the news- 
papers, their employees, and local business ran as high 
as $50 million.® 


CONCERN OVER TEAMSTER ACTIVITY IN NEW FIELDS 


Another reason for revival of interest in the problem 
of how to deal with emergency disputes is acute concern 
over plans of James R. Hoffa and his 1.6 million-member 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen, and Helpers. Hearings of the Senate’s Select 
Committee on Improper Activities in the Labor or Man- 
agement Field, under the chairmanship of Sen. John L. 
McClellan (D-Ark.), have helped to create a general feeling 
that Hoffa’s union has small concern for the public interest. 
Even within the labor movement itself, there is strong 
sentiment for measures to curtail the Teamsters’ power.‘ 

3“‘New York Without Papers,” Nieman Reports, January 1959, p. 25. 


*The union was expelled from the A.F.L.-C.1.0. at the federation’s convention in 
Atlantic City, Dec. 6, 1957, for having failed to purge itself of corrupt leadership. 
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The public’s fear of Hoffa and the Teamsters has been 
considerably heightened by recent events. Hoffa announced 
on July 3, 1958, that he was assuming temporary chair- 
manship of a Conference on Transportation Unity, which 
would include the Teamsters, the International Longshore- 
men’s Association, and the A.F.L.-C.LO.’s National Mari- 
time Union. At the same time, Hoffa, William V. Bradley 
of the LL.A., and President Joseph Curran of the N.M.U. 
issued an invitation to all land, sea, and air transport 
unions to join the conference. It was to be a permanent 
clearing house “for the purpose of discussing and settling 
jurisdictional disputes, matters of mutual concern, and 
matters affecting progress and stability in the transporta- 
tion industry.” Paul Hall, head of the East Coast Seafarers 
International Union, was reported by Hoffa as looking 
“on this with great favor,” and speculation was that the 
West Coast International Longshoremen’s and Warehouse- 
men’s Union also would be interested. Harry Bridges, con- 
troversial left-wing president of the I1.L.W.U., had said in 
August 1957, speaking of the bargaining potential of such 
an alliance: “[The transport unions] are so concentrated, 
an economic squeeze and pressure can be exerted that 
puts any employer in a very tough spot—and furthermore 


puts the U.S. government on a tough spot.” 


FEAR OF NATION-WIDE TRANSPORTATION TIE-UP 


Visions of a nation-wide transportation tie-up, engineered 
by an all-powerful labor boss or group of bosses, were 
thrust on the national consciousness by Hoffa’s announce- 
ment last summer. However, the A.F.L.-C.1.0O. Executive 
Council struck the Teamster scheme a decisive blow, Aug. 
18, by ordering its affiliates to discontinue “any alliance or 
agreement, formal or informal” with the Teamsters. The 
order was approved by a vote of 22 to 1; Curran of the 
National Maritime Union was the lone dissenter. Curran 
promised to abide by the council’s order although he said 
it would not “preclude my participating in the projected 
Conference on Transportation Unity.” The A.F.L.-C.1.0. 
action did not affect the I.L.A., which had been expelled 
by the old A.F.L. in 1953 for corruption, nor Bridges’ 
L.L.W.U., dropped by the C.1.0. in 1950 for Communist 
leanings. But a Teamsters spokesman conceded, Feb. 2, 
that the A.F.L.-C.LO. order had forced the conference to 
lower its sights and to proceed by way of “informal discus- 
sions on the local level.” 
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Hoffa stirred another storm of public protest by an- 
nouncing at the Teamsters’ convention in Miami Beach on 
Dec. 10 that he planned to organize ten million state, county, 
and municipal workers, with special attention to police and 
firemen. Henry Feinstein, president of the Teamsters’ City 
Employees Local 237 in New York City, said the city’s 
3,000-member Patrolmen’s Benevolent Association had been 
secretly enrolled in the Teamsters. The P.B.A. was involved 
at the time in a dispute with Police Commissioner Stephen 
P. Kennedy, and Feinstein threatened “to give the police 
commissioner a taste of the economic force and pressure 
of the Teamsters Union” by picketing police stations and 
shutting off delivery of gasoline for police cars. 


Kennedy counterattacked on Dec. 30. He said at a news 
conference: “If the police are unionized, I advise the people 
not to waste their money paying the police commissioner a 
salary. Hoffa would be the police commissioner.” He 
indicated he would resign unless backed by Mayor Robert 
F. Wagner. Wagner declared, Jan. 12, that Kennedy had a 
“blank check” on police discipline. The mayor already had 
promised to go to court if necessary to keep the Teamsters 
out of New York’s police department. 


Hoffa’s proposal for Teamster organization of municipal 
workers prompted Spartanburg, S. C., to adopt an ordinance 
forbidding union activity among city employees. Char- 
lotte, N. C., ordered its policemen to quit their union by 
Feb. 1 or be fired. Arnold Zander, president of the Ameri- 
can Federation of State, County, and Municipal Employees 
(A.F.L.-C.1.0.) said on Jan. 13 that Hoffa was helping to 
“generate an anti-union climate” that was being used to 
strip municipal employees of collective bargaining rights. 
However, by this time Hoffa had already called off his 
campaign. He said on Dec. 31 that there would be no strike 
against the New York City Police Department and that 
“police organization will be undertaken . . . only if they 
[the policemen] come to us seeking such organization.” 
John J. Cassese, president of New York’s P.B.A., denied 
that his group had signed with the Teamsters and declared 
that “We want no part of Hoffa or any of his goon or- 
ganizers.” 


PuBLIC INTEREST VS. RIGHT OF WORKERS TO STRIKE 


Recent events have resurrected old and still unresolved 
questions about public intervention in labor-management 


129 





Editorial Research Reports 


disputes. The dilemma sometimes involved has been stated 
as follows: 


There exists a class of disputes in which the rights of the parties 
to resort to unlimited economic warfare may have to be subordi- 
nated to the claims of the public to continued production. There 
is little disagreement with this principle itself. However, there is 
also little disagreement with a second principle—that the freedom 
to engage in strikes is an essential ingredient of collective bar- 
gaining—which in turn is considered desirable national policy. 
Yet it must be patent that instances can occur when the two 
principles will conflict with each other. This, in essence, is the 
problem of national emergency strikes.5 


Judgments as to where the line should be drawn differ 
sharply. In general, most experienced experts on labor- 
management relations have been inclined to interpret the 
concept of “emergency” strictly, applying various criteria 
and even mathematical formulae to “measure . . . consumer 
dependence on the struck good [or service] which neither 
stocks nor substitutes have been able to cushion.”*® Few 
so-called emergencies can meet these tests. Edgar L. 
Warren, former director of the Federal Mediation and Con- 
ciliation Service, has gone so far as to assert that special 
machinery for emergencies is justified in only two situa- 
tions: (1) Strikes involving public utilities and transpor- 
tation (and then only when comparable facilities are not 
available) ; and (2) strikes in time of war.’ 


W. Willard Wirtz, a law professor and former member 
of the War Labor Board, has pointed out that “Popular 
reactions to a matter of this kind cannot properly be 
ignored, even though they may conceivably be the products 
of what experts in the field consider regrettable lack of 
complete understanding.” 


An illustrative and only suggestive listing of some public 
attitudes which may well be “wrong” but which, nevertheless, 
probably prevail very generally would include these: that we have 
had some serious national emergency labor disputes; that an 
emergency exists when the newspapers say it does; that the 
causes of emergencies which take the form of stoppages of pro- 
duction in essential industries are strikes rather than whatever 
causes strikes; that union demands are in general more likely to 
be unreasonable than management offers; that the monetary loss 


5George H. Hildebrand, “An Economic Definition of the National Emergency 
Dispute,” in Irving Bernstein, Harold L. Enarson, and R. W. Fleming, Eds., Emer- 
gency Disputes and National Policy (1955), p. 4. 

* Neil W. Chamberlain and Jane Metzger Schilling, The Impact of Strikes: Their 
Social and Economic Costs (1954), p. 28. 


‘Edgar L. Warren, “Thirty-Six Years of ‘National Emergency’ Strikes,” Indus- 
trial and Labor Relations Review, October 1951, pp. 14-15, 
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of a strike to the strikers will never be made up; that stopping 
a major interruption of the national economy is more important 
than the terms on which it is stopped. ... The expert’s proof 
that we have never had a real emergency strike is probably less 
important than the fact that the public thinks we have. 


In any case, the public has not been deterred from attacking 
the problem by doubts of experts as to whether any such 
problem exists. 


Public Control of Emergency Disputes 


IN THE EARLIEST CHAPTERS of organized labor’s his- 
tory, when unions were regarded as criminal conspiracies 
in restraint of trade, a justification frequently given for 
injecting public authority into the showdown between work- 
ers and employers was the public’s interest in continued 
production. The judge in the famous Philadelphia Cord- 
wainers [shoemakers] case of 1806 said in his charge to 
the jury: 

Does this measure [labor combination to obtain wage increases] 
tend to make good workmen? No; it puts the botch incapable of 
doing justice to his work on a level with the best tradesman. The 
master must give the same wages to each. . . . Consider the effect 
it would have upon the whole community. If the masters say 
they will not sell under certain prices, as the journeymen declare 
they will not work at certain wages, they, if persisted in, would 
put the whole body of the people in their power. Shoes and boots 
are articles of the first necessity. 


The 1842 case of Commonwealth v. Hunt, which heralded 
extinction of the conspiracy doctrine, also foreshadowed the 
later view that legality of a strike depended upon the 
legitimacy of the end to which it was directed. The labor 
injunction, which replaced criminal conspiracy as the stand- 
ard weapon against unions, thus also derived in the first 
instance from the public’s “right to protect itself.” Eventu- 
ally, however, “Many courts . . . came to look at much of 
organized labor’s economic coercive activity as enjoinable 
in itself, without bothering to find or to state in their 
opinions that it was also unlawful.” ® 

Labor’s long battle to neutralize the injunction, culmi- 
_ ®W. Willard Wirtz, “The ‘Choice-of-Procedures’ Approach to National Emergency 
Disputes,” in Bernstein, Enarson, and Fleming, op. cit., pp. 160-162. 

* Charles O. Gregory, Labor and the Law (1958), p. 102. 
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nating in adoption by Congress of the Norris-LaGuardia 
Act in 1932, has partly obscured the fact that even labor’s 
closest political allies believed resort to the strike weapon 
inconceivable in certain circumstances. Although the 63rd 
Congress passed the Clayton Act of 1914, designed (albeit 
unsuccessfully) to build a fence around the labor injunc- 
tion, the 64th Congress, which had virtually the same 
membership, approved a provision of the Army Appropria- 
tion Act of Aug. 29, 1916, authorizing the President to 
seize and operate “any system or systems of transporta- 
tion” in time of war. President Wilson condemned the 
Boston police strike of 1919, opposed unionism in the Dis- 
trict of Columbia police force, and told Congress after the 
nation-wide steel and bituminous coal strikes in the autumn 
of 1919: “The right of individuals to strike is inviolate 
and ought not to be interfered with by any process of 
government, but there is a predominant right and that is 
the right of the government to protect all of its people 
and to assert its power and majesty against the challenge 
of any class.” '° 


President Franklin D. Roosevelt did not hesitate to em- 
ploy seizure as a means of guaranteeing continued pro- 
duction. He invoked more than 50 times the seizure 
provisions of the War Labor Disputes (Smith-Connally) 
Act, which had been passed over his veto in 1943. Before 
that law was enacted, Roosevelt had 12 times seized pro- 
ductive facilities without: statutory authority. President 
Truman, despite his fight against the Taft-Hartley Act, 
employed its emergency procedures on ten occasions, sought 
power to draft strikers during the railroad strike of 1946, 
and invoked the general powers of the President in ordering 
seizure of the steel mills, April 8, 1952, to ward off a work 
stoppage. Although it may be argued that many of the 
interventions were made on behalf of labor," the basic 
element common to all these actions and statements is 
unquestioning acceptance of the principle that combat be- 
tween labor and employers must be halted when public 
welfare is endangered. 


FEDERAL LAWS FOR HANDLING EMERGENCY DISPUTES 


Since the Supreme Court’s ruling in 1952 that Truman 
lacked power to seize the steel mills, it has been clear that, 


% See “Restrictions on the Right to Strike,” E.R.R., 1987 Vol. Il, pp. 38-44. 
"For example, on the day following the steel seizure, Clarence B. Randall, presi- 
dent of Inland Steel, accused Truman of discharging “‘a political debt to the C.1.0,” 
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within the national government, Congress alone has author- 
ity to regulate emergency disputes—provided it chooses to 
assert that authority.’2 The right of the states to intervene 
in emergency disputes affecting interstate commerce is, 
at the present time, an unsettled question. However, 
under a Supreme Court decision of 1953, buttressed by sub- 
sequent rulings, there seems to be no doubt that any federal 
legislation in this field would be paramount—even if the 
responsible agency chose not to intervene." 


Federal controls over emergency labor disputes are em- 
bodied in three laws: (1) the 1916 act authorizing seizure 
of transportation systems in time of war; (2) the Railway 
Labor Act of 1926, as amended in 1934 and 1936; and (3) 
the Labor-Management Relations (Taft-Hartley) Act of 
1947. The Railway Labor Act and Taft-Hartley both set 
out complicated procedures designed to delay a final break- 
down of negotiations in the hope that questions at issue 
may be resolved without resort to a strike or lockout. Both 
stop short of a flat ban on strikes (except in the case of 
government employees under Taft-Hartley) ; neither offers 
seizure or compulsory arbitration as a solution. 


PROVISIONS FOR CURBING RAIL AND AIRLINE DISPUTES 


The present Railway Labor Act reflects federal experi- 
ence in railway labor relations dating back to 1887. Since 
1936 the act has been applied, without substantial change 
or innovation, to labor relations in the airline industry. 
The affected carriers and their employees are required “‘to 
exert every reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules, and working condi- 
tions.” Contracts have to be filed with the National Media- 
tion Board and may not be altered except on 30 days’ 
written notice by either party. When notice has heen given 
and the notification period has expired, there is a further 
standstill period of ten days in which federal mediators may 
enter the case either by invitation or on their own initia- 
tive.4 If the National Mediation Board does not enter, a 
strike or lockout may begin lawfully at the end of the wait- 
ing period, a minimum of 40 days from filing of the origi- 
nal notice. 

oe Sheet and Tube Co. Sawyer, 343 U.S. 579 (1952). Justice Tom 


Clark’s concurring opinion implied ‘that the President might have authority to act 
7 Congress did not do so 


%3 Garner v. Teamsters Union, 346 U.S. 485 (1953), and Guss v. Utah Labor Rela- 
tions Board, 353 U.S. 1 (1957). 


% The National Mediation Board can enter a dispute at any time and may even do 
so informally before filing of a strike notice. 
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When the N.M.B. does enter a case, no strike may be 
called while the mediators remain active. In practice, given 
a willingness on both sides to negotiate, this stage may last 
from six months to a year or longer. However, when no 
agreement appears possible, it is the duty of the mediators 
to urge the parties to agree to arbitration. If they refuse, 
economic coercion becomes legal after 30 days unless, hav- 
ing determined that the dispute threatens “substantially 
to interrupt interstate commerce to a degree such as to 
deprive any section of the country of essential transporta- 
tion service,” the N.M.B. turns the case over to the Presi- 
dent and he appoints an emergency board of inquiry. The 
latter board is given 30 days to investigate and report, and 
the status quo must be maintained during that period and 
during an additional and final cooling-off period which runs 
for 30 days from submission of the emergency board’s 
report to the President. 


Only major disputes—that is, disputes involving the set- 
ting of contract terms—are handled in this fashion. Minor 
disputes, involving grievances or differences over interpre- 
tation of contracts, are subject to compulsory arbitration 
by the bi-partisan National Railroad Adjustment Board or, 
in the case of the airlines, by system, group or regional 


boards established for the purpose. 


Experience under the Railway Labor Act has been mixed. 
Before World War II, the procedures prescribed by the law 
were widely regarded as affording a model means of avoid- 
ing labor stoppages in essential industries. But between 
1941 and 1952 the emergency procedures failed to prevent 
major strikes on at least six occasions.'® More recently, 
the act has been working reasonably well again in the rail- 
road industry, but its procedures have not been effective 
in preventing strikes on the airlines. 


The explanation offered by some observers is that the 
railroads and the rail unions bargain on an industry-wide 
basis, whereas the airlines bargain separately. Others add 
that the railroads and rail unions are “more mature” than 
the airlines and labor organizations in that industry, and 
that they have a certain pride of authorship resulting from 
participation in drafting the Railway Labor Act. Under 
these interpretations, the 1941-52 period is seen as a war- 
postwar aberration. 


%In the worst of the disputes the railroads were held under technical Army con- 
trol for 21 months, from August 1950 to May 1952. 
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EMERGENCY PROCEDURES OF THE TAFT-HARTLEY ACT 


Emergency procedures prescribed by the Taft-Hartley 
Act for particularly serious disputes in other industries are 
no less complex. Under the general provisions of the law, 
60 days’ notice to the “other party” is required before a 
contract covering employees of an industry affecting inter- 
state commerce may be changed. The Federal Mediation 
and Conciliation Service must be notified 30 days before 
expiration and may proffer its services “whenever in its 
judgment [the] dispute threatens to cause a substantial 
interruption of commerce.” Should the F.M.C.S. not effect 
a settlement, the next move is up to the President. If in 
his opinion “a threatened or actual strike or lockout affect- 
ing an entire industry or a substantial part thereof... 
will, if permitted to occur or to continue, imperil the national 
health or safety,” he may appoint an emergency board to 
investigate and report. But this board, unlike emergency 
boards convened under the Railway Labor Act, is empowered 
to report only the facts of a dispute; it cannot recommend 
terms of settlement. 


After the board has reported the facts of a so-called 
national emergency dispute, the Attorney General may ask 
a federal district court to issue an injunction forbidding a 
strike or lockout for 80 days. If the dispute has not 
yielded to continued mediation after 60 days, the President 
reconvenes the emergency board to make a public report 
on the current position of the parties, with provisions of 
the company’s last offer. The National Labor Relations 
Board is required, during the next 15 days, to conduct a 
“last offer” ballot among the employees to find out whether 
they will accept the company’s terms. At the end of 80 
days the injunction expires and the President submits a 
report to Congress, with recommendations for further ac- 
tion if the company’s last offer has been rejected and a 
strike has begun or appears imminent.1¢ 


The emergency procedures of Taft-Hartley have been 
resorted to only 15 times in the 1l-year history of the act. 
President Truman invoked those provisions in seven cases 
in 1948 and in one case in each of the years 1950, 1951, 
and 1952. President Eisenhower has appointed emergency 
boards five times during his six years in office—once in 

1° Strikers almost invariably have rejected the company’s last offer, but settlement 


of such disputes sometimes has been achieved without a strike on expiration of the 
80-day period. 
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1953, twice in 1954, once in 1956, and once in 1957. In- 
junctions were issued in 11 of the 15 disputes. In only two 
of these cases were the disputes settled during the statu- 
tory injunction period; strikes followed dissolution of the 
injunction in four cases. Such facts have led many labor 
relations specialists to question the effectiveness of the 
emergency procedures. Frank C. Pierson of Swarthmore 
College has said that “In only one case, the atomic energy 
dispute of 1948, are there clear grounds for believing that 
the emergency procedures proved helpful in heading off 
a threatened strike.” 


STATE BANNING OF STRIKES IN CERTAIN OCCUPATIONS 


At least 16 states'* and the Territory of Hawaii have one 
or more laws designed to prevent or limit various kinds of 
strikes adversely affecting the public interest. These laws 
employ a wide variety of procedures including outright 
strike bans (in the case of public employees), mediation, 
fact-finding (with or without recommendations for settle- 
ment), voluntary arbitration, compulsory arbitration, and 
seizure. 


Ten jurisdictions follow the Taft-Hartley law in forbid- 
ding strikes by public employees.’® This is the only strike 


control measure on the books in New York and Ohio. North 
Dakota has a sweeping law allowing the governor to inter- 
vene in any labor dispute which is “likely to cause a strike 
or lockout or interferes or is likely to interfere with the 
due and ordinary course of business or menaces the public 
peace or jeopardizes the welfare of the community.” An- 
other North Dakota statute specifically empowers the gov- 
ernor to seize and operate struck coal mines and public 
utilities, but neither of these laws seems ever to have been 
invoked. Milder statutes in Florida, Indiana, Missouri, 
Nebraska, New Jersey, Pennsylvania, Texas, and Wisconsin 
apply only to public utilities. As a general rule, disputes 
must be submitted to mediation and, if that fails, to com- 
pulsory arbitration. Nebraska and Wisconsin omit for- 
mal mediation, and Texas simply bans strikes in electric, 
gas, and water utilities. 


7 Frank C. Pierson, “An Evaluation of the Emergency Provisions,” in Bernstein, 
Enarson, and Fleming, op. cit., p. 132. 

% Florida, Indiana, Kansas, Massachusetts, Michigan, Minnesota, Missouri, Ne- 
ee. New Jersey, New York, North Dakota, Ohio, Pennsylvania, Texas, Virginia, 

isconsin. 


”® Hawaii, Michigan, Missouri, Nebraska, New York, Ohio, Pennsylvania, Texas, 
Virginia, Wisconsin. 
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Minnesota’s strike control law applies only to charitable 
hospitals. Laws in Hawaii, Kansas, Massachusetts, Mich- 
igan, and Virginia cover utilities and one or more other 
industries regarded as essential. The Kansas law orig- 
inally applied to the food and clothing industries as well 
as to utilities and transportation, requiring submission of 
all disputes over wages and working conditions to a three- 
man Court of Industrial Relations. Decisions of the U.S. 
Supreme Court in 1923 and 1925 invalidated the law inso- 
far as it applied to manufacturers but left the utility and 
transportation provisions intact; however, the law has not 
been invoked since 1925.?° 


Hawaii has two labor disputes laws, one providing for 
fact-finding in utility controversies, the other allowing 
seizure of struck dock facilities. Michigan establishes a 
fact-finding procedure in disputes threatening to halt oper- 
ation of hospitals and various public utilities, including 
those supplying transportation and communication serv- 
ices. Virginia laws apply to coal mines as well as utilities; 
seizure is permitted, but utilities may legally refuse to turn 
over their facilities, in which case the governor must go 
to the courts for a show-cause order. 


The most complicated of the state statutes is the Massa- 
chusetts “choice of procedures” law, often called the 
Slichter law after Harvard economist Sumner Slichter, 
who is credited with having devised it. This law affords 
the governor a wide range of choices when confronted with 
a potential emergency in the “production and distribution 
of food, fuel, water, electric light and power, gas, or hos- 
pital or medical services.” He may employ almost any 
known device for preventing stoppages, from conciliation 
through fact-finding and what is virtually compulsory arbi- 
tration to seizure. One authority, commenting on the think- 
ing behind the Slichter law, has said: 


A party who precipitates an invocation of the law walks into 
the unknown: he cannot foretell which road the governor will 
force him to follow. This is based on the theory that uncertainty 
makes parties more hesitant about creating emergencies than if an 
ironclad step-by-step procedure were laid out.2! 


The Slichter law has been widely praised by students of 
labor relations, but no other state has adopted such a law. 


* See “Compulsory Arbitration,” E.R.R., 1947 Vol. II, pp. 599-600. 
“| Herbert N. Northrup, Strike Controls in Essential Industries (1951), p. 34. 
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DECISIONS AFFECTING THE VALIDITY OF STATE LAWS 


Although most of the state laws have been in effect for 
ten years or longer, experience with them has not been ex- 
tensive. New York’s Condon-Wadlin Act forbids strikes 
by public employees, but the law has not been applied in 
the case of such strikes, primarily because of the severity 
of the prescribed penalties.22 Many of the other laws have 
fallen into disuse because of serious doubts as to their con- 
stitutionality. The U.S. Supreme Court ruled in 1951 that 
Wisconsin’s compulsory arbitration law was invalid insofar 
as it applied to industries affecting interstate commerce; in 
those cases federal law takes precedence. Said the Court: 

Ever since the question was fully argued and decided in Con- 

solidated Edison Co. v. National Labor Board, 305 U.S. 197 (1938), 

it has been clear that federal labor legislation, encompassing as 

it does all industries “affecting commerce,” applies to a privately 


owned public utility whose business and activities are carried on 
wholly within a single state.23 


Indiana’s compulsory arbitration law was subsequently de- 
clared unconstitutional by a state court on the basis of the 
Wisconsin decision, and the Missouri attorney general said 
he considered his state’s similar law invalid for the same 
reason. The Florida, Nebraska, and Pennsylvania laws 
resemble that of Indiana. All these laws remain on the 
books but, like the Kansas statute, are generally considered 
dead legislation. 


Recently, however, a decision by the Missouri supreme 
court, in the case of State of Missouri v. Local No. 8-6, Oil, 
Chemical and Atomic Workers International Union, has 
raised the possibility that appropriate amendments can 
bring the laws back to life. Ruling on Missouri’s utility 
anti-strike statute, the court attempted to distinguish its 
purpose from that of the Wisconsin law. The decision, 
handed down Sept. 29, 1958, argued: 


The statutes involved in the two cases are substantially differ- 
ent. ... The only limitation [placed by the Missouri law] upon 
an employees’ strike or a company’s lockout is if the public interest 
is endangered. The Wisconsin act provided for a ban on strikes 
and compulsory arbitration when an impasse was reached in nego- 
tiations. The Missouri act, on the other hand, does not render a 
strike unlawful until the governor has determined that the public 
health, safety, and interest is threatened and has seized the 
property. Fi 
“For example, an employee dismissed for striking and then reinstated is barred 

from receiving any pay increase for three years. 


* Amalgamated Association of Street, Electric Railway, and Motor Coach Employes 
v. Wisconsin Employment Relations Board, 340 U.S. 383 (19651). 
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Whether this distinction will hold up in view of Chief Jus- 
tice Vinson’s observation in the Wisconsin case that “crea- 
tion of a special classification for public utilities is for 
Congress, not for this Court” cannot be foretold. The 
union plans to appeal the Missouri ruling. 


State laws prohibiting strikes by public employees do 
not seem open to challenge. Taft-Hartley excludes from 
the definition of “employer” any state or political sub- 
division, and the Supreme Court, in laying out a guide 
for state labor legislation, has indicated that the states are 
free to legislate with respect to activities neither protected 
nor prohibited by federal law.24 Northrup has suggested 
that state anti-strike laws may be valid where they apply 
to publicly, if not privately, operated utilities.” 


Proposals for Additional Controls 


LEGISLATION to restrict or extend the powers which 
the federal government may invoke in emergency labor dis- 
putes is introduced with almost clocklike regularity in every 
session of Congress. Bills introduced during the past 
decade have run the gamut from proposals to eliminate 
existing controls to proposals for compulsory arbitration 
and seizure of struck properties. 


Despite substantial dissatisfaction with the Taft-Hartley 
emergency procedures, in Congress and on both sides of 
the bargaining table, attempts to alter them have failed 
so far, largely because of fear that even minor tinkering 
would open the floodgates to more sweeping changes. 
Neither labor groups nor business groups have been willing 
to face that risk. Sen. Taft himself submitted 28 proposed 
amendments in 1949. Among other changes, he sought to 
eliminate the “last offer” ballot and to give emergency 
boards the right to recommend terms of settlement. The 
amendments cleared the Senate but died in the House. 
President Eisenhower in 1954, 1955, and 1956 asked that 
the right to deal with certain classes of emergency disputes 
be yielded to the states and, like Taft, suggested that emer- 
gency boards be permitted to offer recommendations, 


% Weber v. Anheuser-Busch Inc., 348 U.S. 468 (1955). 
% Northrup, op. cit., p. 55. 
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though only as a final procedural step. A bill embodying 
the President’s ideas was reported by the Senate Labor 
Committee in 1954, but it failed of enactment. 


Neither the labor reform bill sponsored in the present 
Congress by Sen. John F. Kennedy (D-Mass.) nor the alter- 
native administration measure offered by Sen. Barry M. 
Goldwater (R-Ariz.) would directly affect the emergency 
disputes section of the Taft-Hartley Act. Some changes 
in the emergency provisions may be recommended, how- 
ever, by the panel of experts in labor law appointed in 
January to assist the Senate Labor subcommittee in draft- 
ing amendments to Taft-Hartley. Several of the 12 mem- 
bers of the panel 2* have been extremely critical of the way 
the emergency provisions have operated in practice. 


The procedures of the Railway Labor Act may be in for 
some rewriting during 1959, at least as they apply to air- 
line disputes. At an initial meeting of representatives of 
the airlines and the unions, held Feb. 11 under auspices of 
Secretary of Labor James P. Mitchell, company spokesmen 
proposed putting a time limit on efforts at mediation of 
disputes, imposing a ban on jurisdictional strikes and 
secondary boycotts, and providing for a secret ballot on 
strike calls. Union spokesmen opposed any changes in 
existing law. The two sides stood together only in oppos- 
ing any plan for compulsory arbitration. Mitchell has 
been on record since Jan. 4 against compulsory arbitration, 
as proposed for the airline industry in a bill introduced 
by Sen. Spessard L. Holland (D-Fla.). Holland’s junior 
colleague, Sen. George A. Smathers, said in Washington on 
Christmas Day that he might favor banning strikes in air- 
line disputes for as long as negotiations continued after 
expiration of the cooling-off period prescribed by the Rail- 
way Labor Act. 


CURBING LABOR’s POWER THROUGH ANTITRUST LAWS 


An anomaly of the emergency disputes question, some- 
times unrecognized, is that almost every piece of labor 
legislation affects the problem in some way, major or 
minor, either by altering the power balance between labor 
and management or by changing the boundaries of the area 
within which economic coercion may legally be applied. 
Thus the various proposals to bring unions under the anti- 


* Archibald Cox (chairman), David L. Cole, Charles O. Gregory, Clark Kerr, 
Denison Kitchel, Plato E. Papps, Russell Smith, W. Willard Wirtz, Gerard Reilly, 
Guy Farmer, Arthur J. Goldberg, Louis Sherman. 
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trust laws would materially reduce the danger of nation- 
wide emergencies by restricting labor’s power to bargain on 
an industry-wide basis. In this category also are several 
proposals aimed at controlling the organizing ambitions of 
James R. Hoffa and the Teamsters Union. Sen. McClellan 
said on Jan. 23 that he planned to offer a bill to make 
transportation unions subject to the antitrust statutes. 
Sen. Smathers already has introduced a measure which 
would make it unlawful “for any individual or person or 
employee or group of employees... to interrupt the normal 
operation” of one type of transportation by joint action 
with employees from “any other separate segment of the 
transportation industry.” 


Another development with major implications for emer- 
gency disputes was the Jan. 26 decision of the Civil Aero- 
nautics Board giving tentative approval to the plan of six 
major airlines to cushion the economic consequences of a 
strike. The lines—American, Capital, Eastern, Pan Amer- 
ican, Trans World, and United—had agreed on Nov. 3 that 
in event of a strike the companies continuing in operation 
would pay the struck carriers any extra profit they received 
as a result of handling the latter’s business. As of Jan. 
13, more than $3.5 million had already changed hands under 
the agreement. Although the consequences of the C.A.B. 
decision cannot now be foreseen, one possibility is the de- 
velopment of industry-wide in place of airline-by-airline 
collective bargaining. 


NEW APPROACHES TO TASK OF KEEPING LABOR PEACE 


Many Washington observers believe that drastic changes 
in emergency disputes legislation are not now in sight. 
Neither the administration nor the Democratic leadership 
in Congress seems favorably disposed to broad experimen- 
tation in this field. And little support can be discerned 
for a bill by Sen. Holland to clarify state powers for con- 
trolling public utility disputes, or for a proposal by Rep. 
Frank Chelf (D-Ky.) to enact a no-strike rule for news- 
paper labor disputes. 


However, the emergency disputes problem is one that can 
eome alive almost overnight. Virtually all of the disputes 
legislation now in existence, both federal and state, grew 
out of concentrated strike activity after World War I or 
World War II. Should the subject again receive extended 
public discussion, there are several less familiar approaches 
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which might emerge from the academic limbo in which 
they now reside. One is the choice-of-procedures approach 
embodied in the Massachusetts statute, which one expert 
has said “comes about as close as it is possible to come, in 
our present state of knowledge, to a satisfactory emer- 
gency disputes law.” 27 Another suggestion is to establish 
emergency machinery on an industry-by-industry basis in 
accordance with recommendations that would be submitted 
to Congress by the respective industries themselves. It has 
been suggested also that the government create permanent 
panels in various fields directly affecting the public interest, 
with authority to conduct hearings and make recommenda- 
tions for settlement. 


By far the most unconventional labor peace plan yet de- 
vised is the so-called “statutory strike,” first proposed in 
print by LeRoy Marceau and Richard A. Musgrave in the 
Harvard Business Review for May 1949. The purpose of 
the statutory strike, in all its variations, would be to 
achieve the coercive effects of a strike without an actual 
work stoppage. This would be done, in essence, by allow- 
ing “strikers” only a portion of their wages and the com- 
pany only a share of its earnings while negotiations were 
in progress; the remainder would be held by the govern- 
ment and forfeited to the public treasury if the dispute 
were not settled within a specified period. It has been said 
of these schemes that “they warrant . . . serious consider- 
ation, both because they are the reasoned products of seri- 
ous scholars and because they suggest a method of pre- 
serving voluntarism while at the same time protecting the 
health and safety of the public.” 28 


7 R. W. Fleming, “The Search for a Formula,” in Bernstein, Enarson, and Flem- 
ing, op. cit., p. 221. 


* Ibid., p. 201. 
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